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Presentation to the GSA Multiple Award Schedule Advisory Panel 

Good morning. 

On Stakeholder Expectations 

By 

Barbara S. Kinosky, Esq. 
President 

Centre Consulting, Inc 

Thank you for allowing me to speak about two issues that directly impact both 

contractors and government buyers. My company, Centre Consulting, Inc., is 

both a GSA schedule holder and a training company. Our .wholly-owned Federal 

Contracting Institute trains both government and industry personnel on a wide 

range of federal procurement topics, including a specialized Centre/NCMA GSA 

Certificate studies program. So, as you can see, we are very active in the GSA 

training arena. 

The two. important issues I would like to address are time-and-materials (T&M) 

contracting and performance-based contracting. GSA Schedules assist the 

government in its stated goal of buying more goods and services in a commercial 

manner consistent with FAR Part 12. As we all know, contractor services on 

GSA Schedules are negotiated at hourly rates consistent with commercial 

practices. 

While I am mindful of past abuses in the area of T&M contracting, it is my opinion 

that we have now over-legislated and over-regulated the government's ability to 

use T&M contracts. We are now at the point where DoD cannot buy commercial 
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services unless they meet the following very narrow exceptions: services 

procured in support of a commercial item; emergency repair services; or service 

acquisitions where an agency head approves the contracting officer's 

determination that the services are commonly offered and sold competitively in 

substantial quantities in the commercial marketplace through the use of T&M or 

labor-hour contracts. These limitations may negatively impact some of the most 

innocuous purchases (e.g., staff augmentation). It is no secret that many 

agencies are relying on contractor staff to supplement and even support key 

positions. The person sitting at the reception desk answering the phones in a 

Pentagon office is probably a contractor employee. Should DoD procurement 

professionals have such stringent limitations placed on their ability to purchase 

this type of support on a time-and-material basis? And where is the contractor 

going t~ sell the receptionist with the security clearances in the commercial 

marketplace? 

This segues to my next point on performance-based contracting. As I said in my 

testimony before the Section 1423 Panel-not all acquisitions are appropriate for 

performance-based contracts. Do we really want to monitor how fast that 

receptionist answers the phone? I say let's step back and look at the types of 

goods and services we are procuring and decide what restrictions are 

appropriate for those specific items .. The government needs to be able to buy 

some services quickly and easily on a labor-hour basis and the contractor needs 

to be able to provide them without excessive amounts of file documentation 

requirements on both sides. 

Thank you for your time. 

Barbara S. Kinosky. Esq. 
Centre Consulting Inc. 
The Federal Contracting Institute 
1953 Gallows Road, Suite 650 
Vienna, VA 22182 
bkinosky@centreconsult.com 
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Who is COFPAES? 

• Five lc::ading U.S. professional societies 
representing both public: service ond private sector 
AlE prac:tiuoners 

• Governed by Board of Delegates of practitioners 
from each Member Organization 

• Requires 11nanimo11s vote on policy positions 

• Established in 1966 
• Focus on AlE procurement issues 
• Worked with Rep. Jock Brooks on emJctment of 

''Brooks Act" and suppon thereafter 
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Who is COFPAES? 

• Council on Federnl Procurement of 
Architectural & Engineering Services 
- Aln~riQUI Congress on Surveying and Mappmg 

(ACSM) 
- Amt!ricm lnititute of An:hitccts (AlA) 
- American Society of Civil Engincen (ASC'E) 
- Ma.nagc:mcnt Association for PriYiltc 

Photogr.~mmcuic Surveyors (MAPPS) 
- National Soci~ty of Professional Enginccn (NSPE) 

NE Definition 

• COFPAES is a strong proponent of the 
"Brooks Ac:r" qualifications based selection 
(QBS) process in 40 USC 1101 and FAR 
Pan 36; and long endorsed in ABA Model 
Procuremem Code 

GSA Schedule 

• GSA Federal Supply Service created Multiple 
Award Schedules (MAS) for Professional 
Engineering Services, lnfonnation Technology, 
Environmental Services, tltfd other5 

• All include AlE services as defined in FAR Pan 
36 

• Schedules, with pricing, is a Brooks Act violation 



GSA Schedule 

• GSA has denied COFPAES request to 
remove and rename these services on MAS 

• Legislation enacted to assure compliance 
with the law SARA (PL 108-136; sec. 
1427(b)) 

• GSA still bas AlE services on its MAS! 

Current Law 

• Brooks Act Definition (40 U.S.C. 541 (3)) 

Current Law 

• Brooks Act Definition (40 U.S.C. 54! {3)) 

• The u:nn "architectural and engineering services" 
means--

• { A) prorcssionalscrviccs or an architectural or 
engincc:ring nature, as defined by State law, ir 
applicable, which arc required to be performed or 
approved by a person licensed, registered, or 
ccnified to provide such services as described in 
this pangraph; 

Removal 

• The Multiple: Award Schedules (MAS) must 
be revised to remove AlE services, 
including mapping, remote sensing and 
GIS. 

Current Law 

• Brooks Act Definition (40 U.S.C. 541 (3)) 
• The term ~an:hitec1ural and engineering services'' 

means-

Current Law 

• Brooks Act Definition (40 U.S.C. 541 (3)) 
• The term "architectural and engineering services" 

mca.ns--
• (8) profuslanal~e!rvicrs ohn ardlhcctur:al or cnslnccrins 

RIIUh! pcrfonned by conlncllhal arc associated wilh 
h!SCaKh. plannitlg. devclopmcn\. dcsiJn, CDnslnlction. 
alteration. or repair ofn:al pro~ and 
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Current Law 

• Brooks Act Definition (40 U.S.C. 54\ (3)) 

• The u:nn "archilccturol and engineering services" 
mcans-
jq axh olhcr ...,r.,..iacW _;..,. or :on ,..hi,,..unlot .. ;~<~..nns 
NIUOC. or~ ...,,ca. "taicb IIICOIIbcn orlllcac~IICCI\Itll IIIII 
cnsin«:ria• ...,r<llillllS l.,d intli•iilttals in their cmploylma)' 
lol!lnlly ot jOISiifiably pcr(orm. i~~tlodin~ Slllllia. irmsliJOiions. 
SJ<OO;I!I.oti.-nt/111- I<SIS. 0\'llualilllll. .......ruaicu. _..onsM: piJionin;. pn>;ral ~L -<q!Cilll daips. 
plw IIIII spceifiQcicu. •'lloc aocioocriDJI. COUtniCiiDII phiiC 
...-.;ccs. "'"Is CDcUtcaitl, . .tro..U.,mi..-t.. poq>n~iaa of "JJ"'''iac 
and moinl""'""' moaoals. and oclltr relalcd ~<mccs. janphosis oddcd) 

Current Regulation 
• (FAR) 48 CFR 2. 101 Definitions. 
"ArdOkd·..,.;--· aoot.D .... ..,~J:..IIJI!. .,..,._ 
(I)Pror...-l-olu.-ocnn1oo ..... ~•-aodolillodlly 

SIO .. Io,.,ifOI'I>iicoblc.lhoii'<""""""IObcpaf......too_. .. tryo 
--..--ooornifiodlo ...... -•.,..ca: 

(2)rras.uo-l-oluudlll-l•....,-v.&naanpcrf'cnncdb)< 
nrftCI dYI ~ IIIOCilled Wilh rtiCIJdl. plamn& dndopnn&. dDipL 

~-•tun~ otnp~•o(ral~ a.t 
~~) Tfac Cl&ha po(mic:.IJen·ias ar IDarthiteawalor lllr&lanriarl lllnft.. Cl' 

inridaul_llllt_ofwo"""'-nnaodcaciorain& 
I"Dfasio•(ondlldv-k In tllrir ""'""') ""Y iopcoUy • jooPIIIIbly 
perf'...., in<hldlft11Ndia,lovsipdono. ......,.u.audlltl~fll.•-
., ........... .--.....,.-;.cpla ...... _nlll..­
~lcklaipa. p&a. udapuiRad-.. valucaapcaina.~ ,.....1CI\'ic<s.soilocqi_fll..._io&...;....,,._....,,,_...,. ...... ,-...... -...... ---

Current Regulation 

• (FAR) 48 CFR 36.601-4 
• Conlr.lcling ofT seers should consider the roll-ins servi= 

lo be •archuec:t-c:nll'necr services" 111bjec:1 10 !he 
proccdURS or this subpart; 

(I) Professional services or en archilecNral or ensincerina 
natun:, as defined by applicable Slate lllw. which lh~ Slale 
law requires 1o be pcrl'onned or approved by 1 reJ:is!cred 

arc:hilecl or enGineer. 

Current Law 

Current Regulation 

• (FAR) 48 CFR 36.601-4 
• Conlnclinc officers should consider lh~ follow inc services 

10 be *archilecl-c:ngineer scn·iccs* subjc:c1 10 lh~ 
procedures of1his 511bpan: 

Current Regulation 

• (FAR) 48 CFR 36.601-4 
(2) Professional services of en archilec:Nral or enainecrinJ 

naNre associaled wilb desisn or conslnlclion or real 
property 



Current Regulation 

• (FAR) 48 CFR 36.601 ~4 
I)) Olhcr professional services of an an:bilttl'mll or 

engineering n:~tutc or sorvicos incidenllll lbcrclo (lecluclift~ 
11udies. investia:uions. survc)'in111nd mqping. 1esu. 
c~alua\ions. consullalions. comprebcnsivc plannina. 
pro.:r.un mana~cmcn1. conccpnsal desicns. plans and 
sp«irtcalions. wluc cn,~:ineerin;, consmac11on rhnc 
services. soils cnaincenna. dr:lwina m-iews. p~r:uion 
of ~er.11iny and mainlcnance "monuals and olher rela\cd 
Krvocestlhallol!ically or jusliliably require performance 
by reaislcrtd an:hitccu or enxonecn or tllcir moployccs. 

Current Regulation 

• (FAR) 48 C FR 36.6014 

Cb) C011nclin11 officcn may 1\l'ard conuacts for arch~eC1· 

enc>ncer services lo any limo remnllcd by Ia..- II> J11'11Ciicc 
lllc professions of an:hileclUre or cn,iuenn~ 

State Law 

More 1han 40 S1a1cs ha~e ~mini-Brooks J\cls" providing 
for QDS procutcmenl of A/EJSIM "'"'ices 

• All SO Sillies, plus Territories, ba\'e li~nsing laws for 
an:hilcCiure. enyineerin1 11nd sul'·eyinl 
- -r dcf~ar ftUI!IIIinllllllld GIS u dw pnaicr ohun-oyin1 
• llltnclu<kclcfi .. -ardlrpKtioe 

Il l lulliolic.....d pn>ksoiouls 10 poniciac .,. otrcri"'., pnaicr 
- alsolionillhcUKorll>e ..... -~cmci-u.,scnica" 

Current Regulation 

• FAR pans 2, 8, 16, and 36 prohibit the use 
of MAS for NE services (implementing 
SARA (PL 108-136; sec. 1427(b)} 

• IUUrllc:dot;ka.acq:u P!O c,wa OOSJO,S.!9469.h!m 

GAO Rulings 

• GAO bas ruled !hill !he Brooks Act is t1Jli 
limi!l:ld 10 consuuction·reiPtcd projects or services, 
bu! to AlE services generally 
- CAssocuuion of Soil and Founoblion En!inccrs­

Rcconsidcr.llion. 0.199548.2. AuiiUSIIJ. 1912) 

• GAO has ruled that the Brooks Act is fiJ}I 
limited to ~hitoct-cngineer finns, bul includes 
surveying and mapping finns 
- (Wbite Shield. 1~ .• B-235967, Oclotlcr JO. 1989) 
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Summary 

• Law and fAR pr0h1bil cum:nl MAS for AlE SeT\ices 

• GSA is penninin~ rmns 10 viola1c St:nc law by offcrin.: 
"professional cnsinccrinc scrvices~ e~en if 110 so liccnw:d. 
"I'ES Schedule" is ilsclf a viola1ion ohlalc law 

• FAR unequivocally 11a1cs Surveying is an AlE service. )'1:1 
PES alTers Surveying saviccs 

• lltcre are 011 Ci,·il En~inetrinc SCT\'ices lhal aR no1 subj~t 
1o Jlrgoks Acl. yel PES offers Civil EnsineerinJl services 

• Other schedules offer ralcs for architccls. cncinccB. 
surwyon. mappers. GIS. in viola1ion or lhc bw 

Conclusion 

• To assure lhat MAS is consistent with 
Federal law and regulation, as well as State 
law, all architecture, engineering, surveying 
mapping and GIS services must be removed 

• If GSA wishes to offer architecture, 
engineering, surveying mapping and GIS 
services under a MAS, it must create a new 
one that is Brooks Act QBS compliant 

For Further Jnfonnation: 

COFPAES 
John Palatiello, Administrator 

1760 RI!Sion Parkway, Suite SIS 
Reston, VA 20190 

(703) 787-4748 
www.cofpaes.org 
info@cofpac:s.org 

Summary-2 

• While GSA has disclaimer$. they slill offer lhc services 

• GSA has no mel hod for policing and cnforcins \'iolalions 
• GSA has refused ID rem ow MAS seT\' ices and chanse 

tillcs 

Thank you! 

Questions & Discussion 

C-cil 011 Falcnl Pl'ocuraDall of An:hiiO<IUnll &: 
&o;i....U.,Scniccs (COFPAES) 




